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Objectives

Common Legal Risks facing Non-Profits
How can non-profits reduce their liability exposure?

What best practices can non-profits employ?
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Tips and recommendations for managing legal risk.
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Sources ot lLegal Risk for
Non-Profits




Two Main Sources:

% Governance Risks
% Operational Risks
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Operational Risks
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Volunteers

Employees

Events

Fundraising

Investigations



Risks Relating to
Volunteers
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Risks involving volunteers

There are some limitations of liability under the Volunteers Liabllity Act;
otherwise, there are many other risks to be aware of.

Employment Risks Tort Liablility

« Muddying the waters between « If volunteers injure or cause
volunteer work and staff work damage, the organization
can create exposure to might be liable for
employment law obligations compensation

...............................................................................................................................................................................................................................................................................................................................
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TlpS fOI' Mitigating I Implement a Volunteer Policy
1
Risks relating to

Develop volunteer application procedures

Volunteers

Distribute a Volunteer Handbook

Develop volunteer orientation & training
S programs
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Require volunteer waivers/releases

Continued...

Develop a Health & Safety Policy

Obtain appropriate insurance coverage

Keep good records




Risks Relating to
Employment
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Operational Risks

Employment Issues:

1. Employment Contracts
2. Managing the Employer/Employee
Relationship

A. Accommodation
B. Performance Management

...........................................................................................................................................................................................
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Operational Risks

Employment Issues:

1. Employment Contracts

e Care should be taken in drafting (seek legal advice if
necessary)

 Employment contracts should be signed before the
employee starts work

 Employment contracts must comply with minimum
standards set out in the PElI Employment Standards
Act

e Should have an enforceable termination clause

..................................................

...........................................................................................................................................................................................
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Operational Risks

Employment Issues:

2. Managing the Employer/Employee
Relationship — Part A - Accommodation

* Non-profit employers have a duty to accommodate
based on disability, family status, etc.

e Accommodation is an adjustment or modification of the
work environment or method of doing work.

 Non-profits need to be prepared to accept some
hardship on the organization when accommodating
employees based on protected grounds of
discrimination.

..................................................

...........................................................................................................................................................................................
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Operational Risks

Employment Issues:

2. Managing the Employer/Employee
Relationship — Part A - Accommodation

e Recommend implementing an absenteeism policy,
identify and distinguish in your policy blameworthy
absenteeism vs. innocent absenteeism

* Have a procedure to manage absenteeism

 Create an expectation of regular attendance and
reinforce the expectation through communication

.............................................................................................................................................................................................................................................
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Operational Risks

Employment Issues:

2. Managing the Employer/Employee
Relationship — Part B — Performance
Management

*It's not that you're under-performing so much
as you're over-failing.”

 Develop a comprehensive performance
management policy and process

* Follow the policy

 Use probationary periods as a useful tool to assess
new employees

.............................................................................................................................................................................................................................................
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Risks involving special events

Not-for-profits are exposed to a broad range of liabilities in relation to special
events or activities they host.
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Tlps f()r Mitigating Do a risk assessment
Risks relating to

Develop a Risk Management Plan

Special Events

Develop a Crisis Management Policy

Practice post-event evaluation
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Risks involving fundraising

Many of these risks involve legal liabilities arising from the Income Tax Act.
The CRA runs a tight ship on fundraising activities!

I * I Canada Revenue  Agence du revenu
Agency du Canada

...............................................................................................................................................................................................................................................................................................................................
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Tlps for Mitigating Keep track of fundraising resources

Risks relating to
2

Fundraising

I Keep track of fundraising goals/purposes

I Create oversight/evaluation mechanisms
3
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Operational Risks

Investigations

...........................................................................................................................................................................................



Operational Risks

Investigations:

Why Iinvestigate?

* Legislative obligations (duty to provide a
discrimination free workplace and safe work
environment)

 To avoid criminal or regulatory wrongdoing

e Common law duty to take reasonable steps to make
sure the non-profit is not negligent and does not
ignore harassment, discrimination, violence, etc.

.............................................................................................................................................................................................................................................
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Oth@f Immediate Safety Considerations /
. . Reporting Obligations?
Considerations...
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Public Statement?

Should | take steps to maintain legal
privilege over the investigation?
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Operational Risks

Investigations:

Non-profits must have a policy:
 When is an investigation triggered?

 Who will be the investigator?

* How will requests for confidentiality be dealt with
In the Investigation process?

 Who sees the final investigation report?

 How to relay the reports findings to the
complainant, respondent(s), third parties, etc.

..................................................

...........................................................................................................................................................................................
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Operational Risks

Investigations:

Non-profits may run into trouble for:
* Not taking a complaint seriously

* Turning a blind eye

* Falling to follow policy and legislative requirements

* Using an internal investigator when an external
Investigator IS more appropriate

» Falling to properly document

« [Falling to advise the complainant/respondent of the
outcome and the action taken

.............................................................................................................................................................................................................................................
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Operational Risks

Investigations:
Take Aways:

* |f you have a policy — follow it!

« Develop a checklist outlining what must be done to bring
the complaint through all stages of the investigation
process to a conclusion

 Make the time to investigate in a timely manner

...........................................................................................................................................................................................
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Duties of Directors

and Officers of
Non-Profits
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Firstly: What 1s a Director?

O

O

They manage the activities/ affairs of the NFP

Directors as agents

Communicate when you are
acting as agent vs in your
personal capacity

Directors as trustees

Directors have a fiduciary
relationship to the organization

31)
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General Duty of Directors:
Oversight & Decision-making

Directors/officers have an obligation to oversee
the organization’s activities and make decisions
regarding those activities

- s. 124, Canada Not-for-Profit Corporations Act; s. 28, Companies Act
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Fiduciary Duties
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Loyalty

Loyalty is owed to the non-profit

Good Faith
Act honestly

Avoid Conflicts of Interest
Recuse yourself when you have a

conflicting interest

33)
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Other Duties

O

Prudence
Use common sense

Care, Diligence, and Skill
% A subjective analysis

Duty to Comply
% Follow the rules!

34)



Practical Tips for
Mitigating Director
Liability




Constating Documents
Letters patent/articles of incorporations, by-laws, etc

Develop a board

manuall

Code of Conduct

For directors in particular

Your best line of
defence Is having robust
policies and procedures
(and ensuring that you
both keep good records
of those
policies/procedures but
also communicate them

effectively to your
board!)

Financial, Legal, and Insurance Information
Keep all of your records in one place

Board Policies

Should include things like your conflict of interest policy and risk
management policy
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Liability Insurance

And in all cases. . .make sure you're insured!

You want: errors and omissions insurance

» Consider: does your insurance cover legal fees only,
or legal fees + any damages for which the organization
Is found liable?
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Key Takeaways T




Policies

Develop robust policies that are
tailored to your organization’s unique
needs. And keep those policies up to
date!

Liability Insurance

Ensure you have broad liability
Insurance and review your insurance

needs regularly as your organization’s
needs evolve.
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Record keeping

Keep thorough and accurate records in
a central location.

Seek legal advice

When in doubt, it's always best to seek
legal advice. Lawyers can take a
preventative role (i.e. help you in
drafting policies and advising on best
practices) and defensive role (i.e.
representing you against claims).
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Contact Information

QR Phone number
902.892.2485

Email address

\
. hnewman@stewartmckelvey.com &
tnabuurs@stewartmckelvey.com

Website

stewartmckelvey.com
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These materials are intended to provide brief informational summaries only of legal
developments and topics of general interest.

These materials should not be relied upon as a substitute for consultation with a lawyer with
respect to the reader’s specific circumstances. Each legal or regulatory situation is different and
requires review of the relevant facts and applicable law.

If you have specific questions related to these materials or their application to you, you are
encouraged to consult a member of the Firm to discuss your needs for specific legal advice
relating to the particular circumstances of your situation.

Due to the rapidly changing nature of the law, Stewart McKelvey is not responsible for informing
you of future legal developments.
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